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December  29,  1992 


The  Honorable  Marc  Racicot,  Governor-elect  of  Montana 

The  Honorable  John  Mercer,  Speaker-elect,  House  of  Representatives 

The  Honorable  Fred  Van  Valkenburg,  President-elect  of  the  Senate 

The  Honorable  Ted  Schye,  House  Minority  Leader-elect 

The  Honorable  Bruce  D.  Crippen,  Senate  Minority  Leader 

Dear  Gentlemen: 

This  annual  report  is  submitted  to  you  in  accordance  with  the 
provisions  of  section  13-37-120,  Montana  Code  Annotated  (MCA). 
I  hope  that  you  will  find  it  to  be  of  interest  and  value. 

The  law  dictates  that  the  commissioner  report  annually  concerning 
actions  taken  and  include  in  the  report  the  names,  duties,  and 
salaries  of  all  persons  employed  and  money  disbursed.   This  report 
goes  well  beyond  those  minimum  requirements,  however,  in  the 
interest  of  providing  a  more  complete  disclosure  of  the  affairs  of 
the  office  and  of  providing  summary  information  gleaned  from 
documents  filed  with  the  office. 

All  documents  and  records  on  file  with  this  of f ice--except ,  of 
course,  for  privileged  personnel  and  investigative  matters--are 
available  for  public  inspection  and  photocopying.   In  addition, 
beginning  with  the  1980  election  cycle,  reported  receipts  and 
expenditures  of  statewide  candidates  and  ballot  issue  committees 
and  of  state  district  candidates  have  been  compiled  and  published 
in  book  form.   Copies  for  the  1986,  1988,  and  1990  elections  still 
are  available. 

Your  thoughts  and  comments  about  this  report  are  welcom.e.   This 
report  also  has  been  made  available  to  the  State  Library,  the 
Historical  Society  Archives,  and  the  Legislative  Council  library. 

Sincerely, 


DOLORES  COLBURG  O 


Commissioner 


"AN  EQUAL  OPPORTUNITY  EMPLOYER" 


TABLE      OF      CON^TEISTTS 


INTRODUCTION  3 

I.  ORGANIZATION  AND  ADMINISTRATION   3 

Major  Accomplishments   3 

Legislative  Activity  4 

Staff 4 

Budget  5 

II.  SUMMARY  OF  REPORT  INFORMATION   9 

Campaign  Finance  9 

Lobbying iq 

III.  ACTIONS 11 

Complaints  n 

Court  Actions 15 

Advisory  Opinions   19 

Other  Actions 23 

IV.  OTHER  ACTIVITIES 25 


IISTTR-ODUCTI  OlSr 

Fiscal  year  1992  was,  of  the  5i  years  of  the  current 
cominissioner '  s  tenure,  the  most  "routine"  yet  experienced  in  that 
the  office  workload  was  reasonably  manageable.   This  was  owing, 
in  part,  to  the  seasonal  assistance  available  to  ease  the  heavy 
workload  surrounding  the  primary  election,  to  less  controversial 
activity  in  terms  of  the  number  of  complaints  filed  and  advisory 
opinions  requested,  and  to  an  overall  sophistication  evidenced  in 
campaign  management  by  candidates  and  committees. 

One  major  exception  to  a  near  "normal"  year  was  an  intensive 
investigation  related  to  a  complaint  filed  during  the  previous 
fiscal  year.   The  complaint--tied  to  a  similar  one  filed  with  the 
Federal  Election  Commission--required  extensive  examination  of 
people  and  papers,  culminating  in  a  court  action  that  was  pending 
at  fiscal  year  end. 

The  year  also  was  marked  by  the  time-consuming,  retro- 
spective task  of  preparing  annual  reports  summarizing  office 
budgets,  staffing  patterns,  and  actions  and  activities  for  the 
five  preceding  fiscal  years. 


MAJOR  ACCOMPLISHMENTS 

+  The  investigation  of  the  most  complex  complaint  ever 
filed  with  the  office  (in  September  1990)  was  concluded  and 
resulted  in  the  commissioner's  filing  a  complaint  in  district 
court,  Helena,  and  filing  a  complaint  with  the  Federal  Election 
Commission.   Two  complaints  filed  during  this  fiscal  year  were 
investigated  and  resolved. 

+  Accurate  and  methodical  checking  of  more  than  1,200 
campaign  finance  reports--totaling  over  8,000  pages--was 
accomplished  in  timely  manner. 

+  Preparation  and  production  of  five  annual  reports  was 
achieved,  providing  a  permanent  record  of  recent  office  affairs. 
The  reports  ranged  in  size  from  14  to  33  pages. 

+  Four  requests  for  advisory  opinions  were  prepared  in 
timely  fashion,  two  of  which  were  delivered  within  48  hours  in 
response  to  unexpected  developments  in  gubernatorial  races. 

+   Campaign  finance  report  forms  were  revised  to  reflect 
changes  enacted  by  the  Legislature  and  to  accommodate  distinct 
filing  requirements  of  candidates  and  political  committees. 


+  A  major  reorganization  of  office  files  was  undertaken-- 
aided  by  the  perspectives  of  a  new  administrative  assistant--to 
allow  more  ready  retrieval  and  access  to  historical  chronology  of 
reports  required  by  law. 

+  The  commissioner  was  elected  by  her  peers  as  chairperson- 
elect  of  the  Council  on  Governmental  Ethics  Laws  (COGEL)--an 
organization  comprised  of  like  agencies  in  the  United  States  and 
Canada  and  of  others  with  a  sustaining  interest  in  the  areas  of 
campaign  finance,  ethics,  lobbying  and  personal  financial 
disclosure. 

LEGISLATIVE  ACTIVITY 

The  first  special  session  of  the  52nd  Legislature  convened 
on  January  6  and  adjourned  on  January  17,  1992.   Called  into 
session  by  the  governor  to  address  projected  revenue  shortfalls 
for  a  biennium  barely  six-months  old,  the  Legislature  revisited 
state  agency  budgets  with  the  aim  of  reducing  virtually  all  of 
them. 

Although  the  governor  had  issued  a  general  call  for  state 
agencies  to  reduce  their  budgets  by  8%  for  each  year  of  the 
biennium,  the  reduction  for  the  commissioner's  office  was  taken 
entirely  in  FY  '92  and  amounted  to  $17,156,  or  a  6%  reduction  for 
the  biennium.   The  $17,156  reduction  was  taken  from  the  special 
$45,000  biennial  appropriation  granted  during  the  regular  session 
for  legal  fees  and  court  costs;  however,  the  commissioner  was 
given  the  option  of  taking  some  of  the  reduction  from  a  biennial 
appropriation  for  a  full-time,  seasonal  assistant. 

No  other  actions  were  taken  during  that  first--and  only-- 
special  session  that  had  an  effect  on  the  office. 

STAFF 

Legislatively-approved  staff  for  the  office,  including  the 
commissioner's  position,  for  fiscal  year  1992  was  3.50  full-time 
equivalents  (FTE).   In  actuality,  however,  the  additional  .50  FTE 
was  available  for  the  entire  biennium;  that  is,  authority  was 
granted  to  employ  a  person  full  time  seasonally  for  six  months 
out  of  the  24  months  of  the  FY  92-93  biennium.   If  divided 
equally  between  each  year,  then  the  seasonal  position  would  be 
.25  FTE  each  fiscal  year.   The  line-item  appropriation  for  the 
seasonal  help--to  be  employed  during  primary  and  general  election 
periods  to  assist  with  heavy  workloads  associated  with  campaign 
finance  report  checking  and  data  entry  into  the  computer--also 
was  for  the  biennium. 

Legal  counsel  continued  to  be  contracted  either  through 
Agency  Legal  Services  in  the  Department  of  Justice  or,  when 
needed,  through  private  outside  counsel. 


Grade 

Salary 

N/A 

$30,256 

11 

12,518"^ 

11 

13,260 

11 

19,425 

10 

1,366^ 

A  listing  of  all  staff  by  position,  grade  level,  and  salary 
is  provided  below.   Salaries  included  a  pay  raise  between  $.67 
and  $.75  per  hour  for  classified  employees.   The  commissioner's 
salary,  a  line  item  in  law,  was  increased  $1,248  for  the  year  or 
$.60  per  hour. 


Name  Position 

Dolores  Colburg  commissioner 

Karen  Crawford  admin,  assistant  III 

Dulcy  Hubbert  admin,  assistant  III 

Donna  Muffick  admin,  assistant  III 

Dolores  Harris  program  assistant  II 

^  Includes  $6,649  in  termination  pay  for  accrued  annual  and  sick  leave. 
^  Represents  168  total  hours  worked  during  the  fiscal  year  that 
translates  to  .09  FTE. 

Duties  of  Staff 

With  only  a  full-time,  three-person  staff  for  the  office 
(including  the  commissioner),  nearly  everyone  at  one  time  or 
another  does  some  of  the  same  tasks.   For  instance,  during  peak 
work  periods  in  election  years,  all  three  people  are  involved  in 
processing  many  hundreds  of  campaign  finance  reports  that  are 
filed  and  that,  by  law,  are  expected  to  be  examined  within  10 
days  of  receipt.   Also,  at  very  busy  times  or  when  one  or  more 
are  on  leave,  by  necessity  everyone  must  be  prepared  to  answer 
telephones,  to  perform  receptionist  duties,  to  make  photocopies 
of  requested  public  information,  and  the  like.   And  whenever 
possible,  a  work  schedule  is  established  to  keep  the  office  open 
beyond  regular  hours--from  7:30  a.m.,  through  the  lunch  hour,  and 
until  5:30  p.m. --to  accommodate  public  access. 

Administrative  Assistant  III 

There  are  two  positions  in  the  office  classified  at  this 
level.   Both  administrative  assistants--Dulcy  Hubbert,  who  was 
employed  in  November  1991  (after  Karen  Crawford  retired  from 
state  government  in  October  1991),  and  Donna  Muffick,  an  office 
employee  since  July  5,  1989--perform  a  number  of  the  same  duties. 
These  include  registering  lobbyists  and  their  employers 
(principals),  entering  their  names  on  the  official  docket, 
checking  and  cross-checking  campaign  finance  and  lobbying 
reports,  performing  computer  data  entry  tasks,  answering 
telephone  inquiries,  offering  suggestions  for  forms  and  manual 
revisions,  proofing  written  materials,  functioning  as 
receptionist,  filing,  and  providing  other  routine  office  duties. 

The  position  staffed  by  Dulcy  Hubbert,  in  addition  to  the 
duties  outlined  above,  is  responsible  for  monitoring  various 
reporting  schedules  and  calendars,  preparing  routine  letters  and 


campaign  information  packets  to  be  sent  to  campaign  treasurers, 
drafting  letters  to  be  sent  to  the  secretary  of  state  and  to 
county  election  administrators  as  required,  preparing  payroll  and 
performing  office  accounting  functions,  ordering  supplies, 
maintaining  files,  opening  and  routing  mail,  and  generally 
providing  other  typical  office  manager  services. 

The  position  staffed  by  Donna  Muffick,  in  addition  to  duties 
common  to  the  other  position,  is  responsible  for  research, 
writing,  analysis  and  editorial  tasks  including  preparing  draft 
responses  to  correspondence,  drafting  suggested  legislation  and 
supportive  testimony,  drafting  news  releases,  providing  critical 
review  of  commissioner's  written  work,  reviewing  and  revising 
forms  and  manuals,  maintaining  an  annotated  index  of  advisory 
opinions  issued,  and  generally  providing  other  communication 
services. 

Program  Assistant  II 

The  duties  of  this  full-time,  seasonal  position--staf fed  in 
fiscal  year  1992  by  Dolores  Harris,  who  was  hired  on  May  18, 
1992--are  checking  and  cross-checking  campaign  finance  reports, 
noting  problems  with  any  reports,  entering  report  data  into  the 
computer,  and  performing  any  other  task  connected  with  the  review 
of  candidate  and  committee  campaign  finance  reports. 

BUDGET 

Expenditures 

Set  out  on  the  next  page  are  the  budgeted  amounts  for  major 
categories  of  expenditures  for  fiscal  year  1992  and  the  actual 
amounts  expended  for  each  object  of  expenditure.   Unexpended 
funds  totaled  $24,188.24;  however,  of  that  amount,  $24,137.88 
were  biennial  appropriations  that  carried  over  to  fiscal  year 
1993.   Only  $50.36  in  unexpended  funds,  therefore,  was  reverted 
to  the  General  Fund. 


Comniss loner  of  Political  Practices 

Fiscal  Year    1992 


(Over) 

Category 

Budgeted 

Expended 

Under 

PERSONAL  SERVICES 

1100  Salaries 

$ 

78,435 

$ 

76,516 

$  1,919 

1400  Employee  Benefits 

23,311 

17,493 

5,818 

SUBTOTAT..S 

$• 

101,746^ 

$" 

94,009^ 

$  7,737 

OPERATING  EXPENSES 

2100  Other  Services 

41,286^ 

22,756 

18,530 

2200  Supplies  &  Materials 

1,126 

2,225 

(1,099) 

2300  Communications 

5,519 

6,268 

(749) 

2400  Travel 

1,533 

1,425 

108 

2500  Rent 

3,687 

3,674 

13 

2700  Repair  &  Maintenance 

730 

1,057 

(327) 

2800  Other  Expenses 

842 

768 

74 

SUBTOTALS 

$' 

54,723 

$ 

38,173 

$16,550 

EQUIPMENT  AND  INTANGIBLE  ASSETS 

3100  Equipment 

1,608^* 

531 

1,077 

DEBT  SERVICE 

9300  Leases 

-0- 

$■ 

1,176 
1,186 

(1,176) 

SUBTOTALS 

-0- 

($     99) 

TOTAL  PROGRAM 

$158,077 

$133,889 

$24,188^ 

Includes   $10,855  biennial  appropriation  for  seasonal  help. 

Includes   $1,489   expended  on   seasonal  position. 

Includes   $27,844   and  $2,674  biennial  appropriations   for  legal   fees/court 

costs   and  audit,    respectively. 

Actual  payment    ($1,176)    for  equipment  under  a   lease-purchase   contract, 

although  budgeted  under  equipment,   was  accounted  for  under  debt   service   in 

SBAS   (Statewide  Budgeting  and  Accounting  System). 

Of   this   total,    the  amount  of   $24,138  constituted  unexpended  biennial 

appropriations   and  was   carried  over  to  FY    '93. 

Contracted   legal   services   ainounted  to   $18,782   for   the  year, 
of  which   $15,525  was   paid   from  a   line-item  biennial   appropriation 
for   legal   fees   and  court  costs   associated,    in  the  main,    with  a 
special   investigation.      Although  the   total   amount  was   the  highest 
yet  paid  for  contracted   legal   services,    it   still  compares 
favorably  with  the   $30,3  38   needed   five  years   ago   to   support   the 
full-time   staff   attorney  position  that  was   eliminated   in  FY   1987. 

The   graph  on   the   next  page   shows   the   total   of   expenditures 
for   the   office   for   the  past   17   fiscal  years   beginning  July   1, 
1975    (the  date   the   office  was  established)    through  June   30,    1992. 


Those  years   embrace   the   terms   of   the   first   two  cominissioners-- 
John  S.    Hanson    (July   1,    1975,    through  December    31,    1980)    and   L. 
Margaret   Krivec    (January   1,    1981,    through  December    31,    1986) --and 
five   and  one-half   years   of   Commissioner   Colburg's   term. 

Commissioner  of  Political  Practices 

Expenditures   from  FY   1976   through   FY   1992 


Dollars 
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Revenue 

Photocopying  fees 

A  total  of  $1,615  in  photocopying  fees,  at  the  statutory 
rate  of  ten  cents  per  page,  was  collected  during  the  fiscal  year 
and  was  deposited  to  the  General  Fund. 

Campaign  finance  book 

The  1987  Legislature,  as  part  of  the  appropriation  language 
for  the  office,  allowed  a  charge  for  the  campaign  finance  book 
except  for  libraries.   Previously,  the  book  had  been  distributed 
to  interested  parties  free  of  charge. 

Total  book  sales  (71  of  the  1990  books  at  $12  per  copy  and 
19  of  the  1988  books  at  $20  per  copy)  amounted  to  $1,232  during 
the  fiscal  year  and  was  deposited  to  the  General  Fund. 

Lobbyist  license  fees 

A  total  of  $180  was  collected  in  lobbyist  license  fees  at 
the  statutory  rate  of  $10  per  lobbyist.   State  employees  who 
register  as  lobbyists  for  their  agencies  are  exempted  by  law  from 
paying  the  license  fee. 


CAMPAIGN  FINANCE 

Campaign  finance  reports  for  the  primary  election  period  for 
5  supreme  court  candidates,  25  other  candidates  for  statewide 
offices  (including  10  candidates  running  for  governor),  9  public 
service  commission  candidates,  11  district  judge  candidates,  and 
266  legislative  candidates  (54  Senate  and  212  House)  were  filed 
with  the  office  and  were  checked  as  required  by  statute.   The 
number  of  county  and  local  candidates  who  received  or  spent  $500 
or  more  totaled  157  and  also  were  required  to  file  campaign 
finance  reports. 

Campaign  finance  reports  for  7  statewide  ballot  issue 
committees,  94  party  committees,  and  91  political  action 
committees  (PACs)  were  filed  with  the  office  and  also  were 
checked  and  cross-checked  with  candidates'  reports  as  the  law 
requires. 

In  all,  a  total  of  473  candidates  and  192  committees  filed 
nearly  1,200  reports--totaling  over  8,000  pages  of  campaign 
finance  activity — during  the  primary  election  period. 
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SiinmarY  of  Campaign  Finance  Data  for  Candidates 
for  the  1992  Primary  Election  Cycle 


Total 

Total 

Candidates 

Received^ 

Spent 

Attorney  General 

$   157,428 

$ 

116,619 

Auditor 

125,259 

119,088 

Governor 

1,700,939 

1 

,434,003 

Secretary  of  State 

11,344 

4,082 

Supt.  of  Public  Instruction 

18,751 

13,841 

Supreme  Court  Justice 

296,106 

215,943 

District  Judge 

66,471 

46,422 

Public  Service  Commission 

40,447 

34,607 

House 

281,021 

136,241 

Senate 

89,128 

48,189 

TOTALS 

$2,786,894 

$2 

,159,035 

This  column   includes   contributions   from  individuals  and  political 
committees   (both  party  committees   and  PACs),    candidates'    contributions   to 
their  own  campaigns,    "pass-the-hat"   type  fund  raisers,    and  interest  earned 
on  campaign  accounts. 

A  few  legislative  candidates  neither  received  nor   spent  any 
money  at   all  on  their  primary  election  campaigns.      Among  those 
who  did  receive   and  spend  money  during  the  primary  election 
period,    in  terms   of  money  spent,    the   "least  expensive"   House   and 
Senate   races  were   $2   and   $26   respectively;    the   "most  expensive" 
House   and  Senate   races  were   $4,171   and   $4,422   respectively. 
Inclusive   of   all   legislative   candidates   for   the  primary  election 
cycle,    the   average   spent   for   a  House   seat  was   $643   and  the 
average   spent   for   a  Senate   seat  was   $892. 

LOBBYING 

In  addition  to  the  716  lobbyists  (including  those  who 
represent  state  agencies)  who  had  registered  for  the  regular 
session  of  the  52nd  Legislature  in  1991,  another  43  lobbyists 
registered  during  fiscal  year  1992.   Their  registration  was 
prompted  by  the  special  session  that  convened  on  January  6  and 
adjourned  on  January  17,  1992. 

Total  reported  lobbying  expenditures  by  principals  (i.e., 
employers  of  lobbyists)  for  the  special  session  of  the 
Legislature  were  $157,146.   The  figure  represents  reported 
expenditures  for  99  principals  out  of  413  registered. 

The  top  20  spenders  during  the  first  special  session  of  the 
52nd  Legislature  are  listed  on  the  next  page. 
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Top  20  Lobbying  Expenditures 

First  Special  Session  -  1992 

Name  of  Principal  Amount  Reported 

Shell  Western  E&P,  Inc.  $  8,087 

Noranda  Mineral  Corporation  8,038 

Shodair  Hospital  7,935 

Burlington  Resources,  Inc.  7,022 

R.  J.  Reynolds  Tobacco  Company  7,000 

Rivendell  of  America,  Inc.  6,850 

Galen  Task  Force  5,376 

Montana  Power  Company  5,021 

Minnesota  Mining  &  Manufacturing  Co.  4,465 

Nerco,  Inc.  3,924 

AFL-CIO,  Montana  State  3,691 

Cultural  Advocacy,  Montana  3,461 

Waste  Management  of  North  America  3,339 

Ash  Grove  Cement  3 , 188 

Tourism  Coalition,  Montana  3,000 

Counties,  Montana  Association  of  2,738 

Locomotive  Engineers  2,567 

Developmental  Disabilities  Legislative  Cmte.  2,320 

Entech  2,219 

Independent  Business,  National  Federation  of  2,206 

TOTAL  $92,447 

Lobbying  reports  were  due  no  later  than  30  days  following 
adjournment  of  the  session  (that  is,  by  February  18,  1992).   As 
of  that  date,  a  total  of  30  principals  had  not  reported,  which 
represented  about  1  in  14  principals  delinquent  in  filing 
required  reports.   In  addition  to  notifying  late-reporting 
principals  directly,  the  cominissioner  released  the  list  of  the 
delinquents  to  the  media.   Those  actions  resulted  in  more  report 
filings;  however,  some  principals  still  needed  more  urging. 


HI  -         TSkcmoisrs 


COMPLAINTS 

In  the  spring  of  1992,  as  usual  at  the  beginning  of  an 
election  cycle,  a  number  of  calls  were  received  complaining  about 
perceived--and  real--illegalities  surrounding  campaign  practices 
and,  to  a  lesser  extent,  about  campaign  finance.   Many  times,  the 
callers'  complaints  or  inquiries  either  were  not  within  the 
jurisdiction  of  the  commissioner's  office  (e.g.,  placement  of 
campaign  signs  on  highway  rights-of-way)  or  they  were  satisfied 
with  oral  answers. 
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As  usual,  too,  many  callers  complained  about  lack  of  proper 
attribution  on  campaign  materials,  citing  most  freguently  yard 
and  other  outdoor  signs.   A  new  law  effective  for  the  1992 
election  cycle  also  required  that  election  materials  indicate  a 
candidate's  party  affiliation  and  many  callers  noted  the  absence 
of  that  affiliation  on  materials.   In  each  case,  as  the  law 
provides,  the  caller  was  informed  that  the  alleged  offender  would 
be  called  and  told  to  bring  campaign  materials  into  compliance,  a 
standard  office  procedure. 

In  addition  to  the  hundreds  of  calls,  just  two  written 
complaints  were  received  surrounding  the  1992  primary  election--a 
marked  diminution  when  compared  to  the  volume  of  the  previous  two 
election  cycles.   Those  two  complaints,  along  with  others  filed 
earlier  that  remained  unresolved  at  the  end  of  the  previous 
fiscal  year,  are  summarized  in  the  discussion  that  follows. 

FY  1992  Complaints 

Gary  S.  Marbut  Against  Certain  Employees  of  the  Department  of 
Fish,  Wildlife,  and  Parks 

In  a  complaint  dated  December  12,  1991,  plus  an  addendum 
dated  January  6,  1992,  Gary  S.  Marbut,  President  of  the  Montana 
Shooting  Sports  Association,  alleged  that  certain  named  employees 
of  the  Montana  Department  of  Fish,  Wildlife,  and  Parks  (FWP)  had 
prepared  and  widely  distributed  various  materials  against 
Constitutional  Initiative  62  (CI-62)  in  violation  of  section 
13-35-226(3),  MCA.   That  statute  states  as  follows: 

No  public  employee  may  solicit  support  for  or 
opposition  to  any  political  committee,  the  nomination 
or  election  of  any  person  to  public  office,  or  the 
passage  of  a  ballot  issue  while  on  the  job  or  at  his 
place  of  employment.   However,  nothing  in  this  section 
is  intended  to  restrict  the  right  of  a  public  employee 
to  express  his  personal  political  views. 

Marbut  contended,  as  well,  that  one  or  more  members  of  the  FWP 
Commission  also  may  have  engaged  in  illegal  opposition  to  CI-62. 

The  facts  showed  that  both  FWP  employees  and  the  FWP 
Commission  were  very  much  involved  during  late  1991  in  assessing 
and  discussing  potential  impacts  that  the  passage  of  CI-62  would 
have  on  the  department  and  on  the  commission.   CI-62  would  amend 
the  Montana  Constitution  to  guarantee  to  individuals  the  right  to 
hunt  game  animals. 

The  facts  also  showed  that  FWP  employees  were  directed  by 
the  commission  to  research  and  analyze  CI-62.   The  resulting 
analyses  were  presented  to  the  commission  to  be  used  in  its 
deliberations  about  the  potential  impacts  of  the  initiative  on 
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matters  under  the  jurisdiction  and  management  of  both  the 
commission  and  the  department.   One  FWP  employee  also  made 
factual  presentations  to  sports  groups  at  their  request,  taking 
care  to  point  out  that  he  was  making  no  statement  for  or  against 
passage  of  the  initiative.   Based  on  the  facts,  the  commissioner 
found  no  FWP  employees  in  violation  of  section  13-35-226(3),  MCA. 

The  facts  also  showed  that  the  FWP  Commission  did  take  an 
official  position  in  opposition  to  CI-62  and  that  one  commission 
member  sent  memoranda  with  attached  FWP  analyses  of  CI-62  to 
sportsmen  asking  their  review  and  comment,  characterizing  CI-62 
as  " .  .  .a  solution  in  search  of  a  problem."   The  question, 
then,  came  down  to  whether  or  not  the  commission  as  a  body  or  any 
individual  commissioner  is  a  public  employee  within  the  meaning 
of  section  13-35-226(3),  MCA.   Relying  on  other  sections  of  the 
Montana  Code,  the  commissioner  found  a  legal  distinction  between 
"public  employee"  and  "public  official"  and  concluded  that  a 
sensible  construction  of  the  term  "public  employee"  as  intended 
by  the  Legislature  would  not  include  the  commission  or  its 
members;  therefore,  the  actions  of  the  commission  and  its  members 
did  not  violate  the  prohibitions  of  section  13-35-226(3),  MCA. 

Lawrence  J.  McCarthy  Against  Group  of  Concerned  Taxpayers 

In  a  letter  dated  April  9,  1992,  and  received  on  April  10, 
1992,  Lawrence  J.  McCarthy  of  Plains  filed  a  complaint  against  a 
"group  of  concerned  taxpayers"  for  failing  to  provide  the  proper 
attribution  on  an  advertisement  it  ran  against  a  special  school 
levy,  an  issue  on  the  ballot  that  spring.   McCarthy  alleged  that 
the  group  had  violated  section  13-35-225(1),  MCA,  which  provides 
that  any  communication  for  or  against  a  ballot  issue  must  state 
the  name  and  address  of  the  person  paying  for  it  and,  in  the  case 
of  a  committee,  the  name  and  address  of  the  treasurer. 

The  facts  showed  that  an  advertisement  had  appeared  in  The 
Plainsman  on  April  2,  1992,  against  the  school  levy  and  carried 
only  this  statement  at  the  bottom:   "Paid  for  by  a  group  of 
concerned  taxpayers."   Wesley  Stearns,  discovered  to  be  the 
spokesperson  for  the  group,  on  learning  that  he  had  omitted 
proper  attribution  on  the  advertisement,  sent  by  teletransmission 
("fax")  to  the  commissioner  on  April  24,  1992,  the  attribution 
information  required  under  section  13-35-225(1),  MCA. 

Subsection  3  of  section  13-35-225,  MCA,  provides  that  a 
person,  on  discovering  the  omission  of  information  required  in 
subsection  1,  shall  notify  the  commissioner  within  5  days  of 
discovery.   Stearns  filed  his  notification  7  days  after  discovery 
and,  thus,  did  not  meet  the  time  requirements  for  filing  a 
notification  of  omission  of  attribution  information.   The 
commissioner  concluded,  however,  that  while  the  notification 
provision  technically  was  violated,  Stearns's  being  2  days  late 
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did  not  justify  prosecution  of  the  matter.   No  further  action, 
therefore,  was  taken. 

Complaints  Pending  from  Previous  Fiscal  Year 

Kelly  Addy  Against  the  Montana  Republican  Party,  the  Stephens  for 
Governor  Campaign,  the  National  Republican  Senatorial  Committee, 
the  Republican  Governors  Association,  et  al 

As  indicated  in  the  fiscal  year  1991  report,  this  complaint, 
filed  with  the  commissioner  in  September  1990,  was  the  most 
complex  and  far-reaching  one  ever  to  have  been  filed  with  the 
office.   Addy's  complaint  alleged  violations  of  Montana  election 
law  by  numerous  Republican  committees  and  candidates  at  both 
state  and  federal  levels.   In  his  complaint  filed  with  the 
commissioner,  Addy  also  made  reference  to  a  complaint  he  had 
filed  with  the  Federal  Election  Commission  (FEC)  in  July  1990 
alleging  much  the  same  violations  but  of  federal  statutes. 

When  a  line-item,  biennial  appropriation  for  legal  fees  and 
court  costs — requested  by  the  commissioner  to  handle  this  and 
other  legal  matters--became  available  July  1,  1991,  the 
investigation  into  this  complaint  began  in  earnest  in  August. 
Although  the  appropriation  was  reduced  during  a  special  session 
of  the  Legislature  in  January  1992  (see  discussion  of  the 
reduction  earlier  in  this  report),  funds  were  more  than 
sufficient  to  cover  the  investigation  that  was  concluded  in  June 
1992. 

The  investigation  itself  required  extensive  consultation 
with  legal  counsel,  some  travel,  the  taking  of  several 
depositions,  numerous  telephone  interviews  both  in-  and  out-of- 
state,  and  the  examination  and  indexing  of  some  2,500  pages 
{approximately  4  linear  feet)  of  documents  collected  from  at 
least  four  primary  sources. 

Based  on  facts  and  evidence  from  the  investigation,  the 
commissioner  on  June  5,  1992,  filed  a  complaint  in  district 
court,  Helena,  against  both  the  Republican  Governors  Association 
and  the  1988  Stephens/Kolstad  campaign.   See  discussion  of  this 
lawsuit  under  Court  Actions  below. 

Also  finding  that  the  State  Republican  Party  probably  had 
violated  Montana  campaign  finance  laws  but  learning  that  the 
Federal  Election  Commission  probably  would  assert  preemption  of 
federal  laws  over  Montana  laws,  the  commissioner  then  filed  a 
complaint  with  the  FEC.   See  discussion  of  that  complaint  under 
Other  Actions  below. 
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Sam  Hofman  Against  Jack  "Doc"  Rea 

As  detailed  in  the  fiscal  year  1991  report,  this  complaint 
alleged  violation  of  the  political  criminal  libel  statute 
(section  13-35-234,  MCA).   Following  investigation,  the 
commissioner  found  evidence  that  the  statute  probably  had  been 
violated  by  Jack  "Doc"  Rea's  having  misrepresented  Sam  Hofman 's 
voting  record  in  campaign  advertisements  he  ran  against  Hofman, 
his  opponent  in  Senate  District  38.   As  required  by  law,  the 
matter  was  then  forwarded  for  prosecution  to  the  county  attorneys 
in  the  three  counties  where  the  probable  violation  occurred  and 
which,  in  whole  or  in  part,  comprise  Senate  District  38. 

Late  in  fiscal  year  1991,  all  three  county  attorneys--by 
memorandum  dated  June  27,  1991--waived  their  prosecutorial 
authority  and,  thereby,  authorized  the  commissioner  to  initiate 
appropriate  action. 

In  early  July  1991,  the  commissioner  referred  the  matter  to 
the  Department  of  Justice  for  prosecution.   Following  meetings  of 
the  commissioner  with  some  lawyers  in  the  department  and  with  the 
attorney  general.  Attorney  General  Marc  Racicot,  by  letter  dated 
August  21,  1991,  informed  the  commissioner  that,  in  his  judgment, 
".  .  .a  prosecution  should  not  be  initiated  in  this  case." 
Although  he  did  not  disagree  with  the  commissioner's 
investigative  conclusion  in  her  summary  of  facts  and  statement  of 
findings,  the  attorney  general  stated  in  his  letter  that 

.  .  .  making  an  appropriate  prosecutorial  charging 
decision  typically  requires  the  consideration  of 
factors  different  from  and  in  addition  to  those 
involved  in  making  the  initial  investigative  decision 
to  forward  a  case  for  prosecutorial  review. 

The  commissioner  determined  not  to  dispute  the  judgment  of 
the  chief  legal  officer  of  the  state;  therefore,  no  further 
action  was  taken. 

Randy  Vogel  Against  Jim  Southworth 

As  indicated  in  the  report  for  the  previous  fiscal  year, 
then-Representative  Randy  Vogel  filed  a  complaint  with  the 
commissioner  on  November  1,  1990,  alleging  that  his  opponent,  Jim 
Southworth,  had  misrepresented  Vogel 's  stance  on  a  sales  tax  and 
on  DUI  violations  and  had  done  so  knowingly  in  violation  of 
section  13-35-234,  MCA,  the  political  criminal  libel  statute. 
The  matter  was  unresolved  at  fiscal  year  end  pending  outcome  of  a 
similar  charge  in  a  State  Senate  race  between  Sam  Hofman  and  Jack 
"Doc"  Rea  where  possible  court  action  might  test  the 
constitutionality  of  the  statute  itself.   As  discussed  above,  the 
Hofman  complaint  did  not  result  in  taking  the  matter  to  court. 
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Southworth  relied  on  newspaper  accounts  quoting  Vogel  to 
depict  Vogel 's  stances  on  a  sales  tax  and  on  DUI  violations. 
Interestingly,  Vogel  himself  relied  on  the  same  newspaper 
articles  to  support  his  contention  that  Southworth  had 
misrepresented  his  positions.   The  commissioner  found  that 
Southworth,  in  his  campaign  literature,  reduced  Vogel 's  stances 
on  the  two  issues  to  simplifications;  however,  such  simplified 
statements  did  not  translate  into  either  untrue  statements  or 
clear  misrepresentations. 

The  commissioner  determined,  therefore,  that  evidence  was 
insufficient  to  conclude  that  Southworth  might  have  violated  the 
political  criminal  libel  statute;  therefore,  no  further  action 
was  warranted. 

COURT  ACTIONS 

Filed  Against  Coimnissioner 

Montana  Society  of  Association  Executives  v.  Dolores  Colburg, 
Cause  No.  CDV-90-361 

This  lawsuit,  filed  in  district  court  in  Helena  on  May  1, 
1990,  was  discussed  at  some  length  in  the  report  for  the  previous 
fiscal  year  and  remained  unresolved  at  June  30,  1991. 

The  Montana  Society  of  Association  Executives  (MSAE) ,  a 
group  comprised  of  representatives  of  various  trade  and 
professional  associations,  most  of  whom  engage  in  lobbying 
activities,  petitioned  the  court  for  judicial  review  and 
declaratory  judgment  related  to  lobbying.   MSAE  brought  the  civil 
action  because  the  commissioner  had  denied  its  February  1990 
petition  for  a  declaratory  ruling  by  declining  to  issue  a  blanket 
ruling  on  whether  lobbyists  who  attend  interim  legislative 
committee  hearings  are  engaged  in  lobbying. 

Because  a  bill  was  introduced  during  the  1991  session  of  the 
Legislature  to  define  in  detail  what  constitutes  lobbying,  MSAE 
was  content  not  to  press  the  matter  in  court  pending  legislative 
action  on  the  measure.   The  bill,  promoted  by  Common  Cause  of 
Montana,  died  in  committee;  thus,  the  matter  proceeded  in  court 
through  various  motions,  briefs,  and  oral  arguments. 

On  December  16,  1991,  the  court  granted  the  motion  of  the 
commissioner  to  dismiss  that  part  of  the  MSAE  petition  requesting 
the  court  to  issue  a  declaratory  judgment. 

As  to  the  judicial  review  portion  of  MSAE's  petition,  on  May 
8,  1992,  the  court  remanded  the  matter  to  the  commissioner  and 
directed  the  commissioner 
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to  issue  a  declaratory  ruling  as  to  whether  a  person 
who  attends  an  interim  legislative  comraittee  meeting  or 
provides  research  information  to  the  interim  committee 
is  presumed  to  be  lobbying.   If  her  determination  is 
that  such  activity  is  presumed  to  be  lobbying,  then 
there  should  be  a  procedure  established  under  which  a 
principal  could  show  cause  why  the  presumption  should 
not  apply  to  a  particular  case.   If  deemed  necessary  by 
the  Commissioner,  she  should  hold  a  hearing  on  the 
issue  to  develop  a  more  complete  record. 

In  the  less  than  two  months  remaining  until  the  end  of  the 
fiscal  year,  no  mutually  convenient  time  was  found  for  the 
commissioner  and  Roger  Tippy,  attorney  for  MSAE,  to  meet  to 
discuss  a  proposed  declaratory  ruling.   The  matter,  therefore, 
remained  unresolved  at  the  close  of  the  fiscal  year. 

Common  Cause  of  Montana  v.  Dolores  Colburg,  Cause  No.  ADV  92  108 

On  January  28,  1992,  Common  Cause  of  Montana  filed  a 
complaint  and  application  for  writ  of  mandate  in  district  court 
in  Helena  against  the  commissioner.   In  its  lawsuit.  Common  Cause 
alleged  that  Commissioner  Colburg  (1)  had  failed  to  prepare  and 
publish  summaries  of  statements  received  during  her  tenure  as 
required  by  section  13-37-119(3),  MCA,  and  (2)  had  failed  to 
prepare  and  publish  annual  reports,  following  each  fiscal  year 
during  her  tenure,  as  required  by  section  13-37-120,  MCA. 

Attempting  to  resolve  the  issues  out  of  court,  the  Common 
Cause  attorney  and  the  commissioner  agreed  to  move  a  scheduled 
hearing  date  from  February  to  April  and  to  seek  other  means  to 
settle  matters.   Acknowledging  that  the  annual  reports  were 
delinquent  for  the  years  of  her  tenure,  the  commissioner  in  an 
initial  meeting  with  Common  Cause  expressed  regret  that  the  task 
of  preparing  the  required  reports  had  fallen  to  a  lower  priority 
than  other  issues.   Assuring  Common  Cause  that  she  had  made 
significant  progress  in  drafting  the  reports,  Colburg  said  she 
expected  to  have  all  five  reports  done  by  fiscal  year  end. 

The  commissioner,  however,  took  exception  to  the  charge  that 
summaries  of  statements  had  not  been  addressed  by  her  office  and 
challenged  the  broad,  inclusive  definition  that  Common  Cause  gave 
to  the  term  "statements"  in  its  suit. 

As  agreed  to  by  both  parties,  a  hearing  date  was  set  for 
August  17,  1992,  in  district  court  with  a  written  stipulation  for 
dismissal  of  the  matter  if  the  annual  reports  required  by  section 
13-37-210,  MCA,  were  filed  with  the  court  by  August  1,  1992.   By 
June  30,  1992,  the  close  of  the  fiscal  year,  all  of  the  annual 
reports  had  been  written  and  were  in  the  final  editing  stages  for 
publication  in  July,  which  would  assure  timely  delivery  of  the 
documents  to  the  court  and  consequent  dismissal  of  the  matter. 
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The  commissioner  also  agreed  to  the  request  of  Common  Cause 
to  be  reimbursed  for  the  filing  fee  of  its  suit  ($80)  and  for 
attorney  fees  ($1,123.50)  through  March  17,  1992;  however,  it  was 
agreed  that  payment  would  not  occur  until  the  new  fiscal  year 
began. 

Filed  by  Connnissioner 

Dolores  Colburg  v.  Republican  Governors  Association  and  the 
Stephens/Kolstad  Campaign,  Cause  No.  CDV-92-870 

At  the  conclusion  of  the  investigation  of  the  Kelly  Addy 
complaint  (discussed  above  under  COMPLAINTS)  and  based  on  the 
facts  from  that  investigation,  the  commissioner  found  evidence 
that  the  Republican  Governors  Association  (RGA)  and  the  1988 
Stephens/Kolstad  campaign  probably  had  violated  one  or  more 
Montana  election  laws. 

With  the  Lewis  and  Clark  County  Attorney  having  waived, 
pursuant  to  section  13-37-124(2),  MCA,  his  right  to  review  or  to 
prosecute  the  matter,  the  commissioner  filed  a  complaint  in 
district  court,  Helena,  alleging  illegal  activities  by  the  RGA 
and  by  then-gubernatorial  candidate  Stan  Stephens ,  who  was 
elected  governor  in  November  1988.   The  civil  lawsuit  charges 
illegalities  under  five  counts,  which  are  summarized  below,  and 
seeks  penalties  of  amounts  ".  .  .  up  to  $500  or  three  times  the 
amount  of  the  unlawful  contribution  or  expenditure,  whichever  is 
greater."   Section  13-37-128(2),  MCA.   Minimally,  the  suit  asks  a 
judgment  against  Stephens  of  $48,000  and  against  the  RGA  of 
$24,000. 

Count  I:   Failure  of  the  RGA  to  register  in  Montana  as 
a  political  committee  and  to  file  reports  disclosing 
contributions  or  expenditures  to  influence  Montana 
elections,  specifically  to  or  for  the  benefit  of 
Stephens. 

Count  II:   Contributions  made  by  the  RGA  to  Stephens 
and  accepted  by  Stephens  in  excess  of  the  statutory 
limit  of  $8,000. 

Count  III:   Failure  of  Stephens  to  report  "in-kind" 
contributions . 

Count  IV:   Failure  of  both  the  RGA  and  Stephens  to 
report  contributions  in  the  name  of  the  actual 
contributor. 

Count  V:   Failure  of  Stephens  to  report  "earmarked" 
contributions . 
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since  this  civil  suit  was  filed  on  June  5,  1992,  nothing 
transpired  surrounding  it  by  the  close  of  the  fiscal  year-- 
including  acceptance  of  the  summons  by  the  defendants. 

ADVISORY  OPINIONS 

As  with  complaints,  any  number  of  inquiries  are  directed  to 
the  office  during  an  election  year  seeking  interpretation  of  the 
campaign  finance  and  practice  laws.   Often,  such  questions  are 
presented  orally  and  are  answered  easily  through  a  telephone  call 
explaining  the  law  or  by  sending  a  copy  of  a  rule. 

Many,  many  callers  asked  about  a  new  law  effective  for  the 
1992  election  cycle  requiring  a  candidate's  party  affiliation  on 
election  materials.   Mainly,  they  asked  if  one  could  use  party 
symbols  (i.e.,  donkey  or  elephant)  for  the  two  major  parties  and 
if  a  certain  size  of  party  designation  was  required.   They  were 
told  that  the  law  allows  party  symbols  to  be  used  and  that  it  is 
silent  as  to  the  size  of  either  a  party  symbol  or  name. 

Some  inquiries,  however,  are  of  such  a  nature  that  a  written 
request  is  required  before  an  advisory  opinion  will  be  provided. 
Just  four  written  advisory  opinions  were  provided  in  FY  '92;  they 
are  summarized  below. 

Transferability  of  surplus  campaign  funds  from  one  campaign  to 
another  when  candidacy  is  withdrawn  or  the  office  sought  is 
changed  in  same  election  cycle,  AG  1992-1 

Having  publicly  declared  in  1991  that  he  would  be  a 
candidate  for  re-election  in  1992  with  incumbent  Lieutenant 
Governor  Dennis  Rehberg  as  his  running  mate.  Governor  Stan 
Stephens  then  announced  on  January  31,  1992,  that  he  had  decided 
not  to  seek  re-election  as  governor  and  not  to  run  for  any  other 
office.   Rehberg  then  agreed  to  be  the  running  mate  of  Marc 
Racicot,  who,  having  announced  publicly  earlier  that  he  would 
seek  re-election  as  attorney  general,  decided  to  run  for  governor 
when  Stephens  dropped  out. 

Before  Stephens  decided  not  to  run  again  for  governor  and 
before  Racicot  opted  to  run  for  governor  rather  than  for  attorney 
general,  both  had  received  campaign  contributions  for  their 
previously  announced  intentions.   Surplus  funds  remained  in  both 
the  Stephens/Rehberg  campaign  and  Racicot  for  attorney  general 
campaign. 

In  February  1992,  the  new  Racicot/Rehberg  campaign  asked  the 
following  questions: 

1.   May  surplus  campaign  funds  in  the  Stephens/Rehberg 
campaign  remain  with  Rehberg  and  be  used  in  the 
Racicot/Rehberg  campaign? 
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2.   May  gubernatorial  candidate  Racicot  use  funds 
received  when  he  was  a  candidate  for  attorney  general 
in  his  campaign  for  governor? 

Montana  law  is  silent  as  to  how  surplus  campaign  funds  may 
be  used  except  for  public  campaign  funds  (from  tax  check-offs) 
available  under  part  3  of  chapter  37,  Title  13,  MCA.   Sections 
13-37-304  and  306,  MCA,  reguire  that  such  public  campaign  funds 
must  be  used  for  "...  legitimate  campaign  expenses."   There  is 
no  similar  requirement  for  other  campaign  contributions. 

In  a  letter  dated  February  12,  1992,  the  commissioner  noted 
that  funds  received  by  the  Stephens/Rehberg  ticket  were  received 
for  the  purpose  of  influencing  an  election.   Once  received,  the 
funds  could  be  expended  by  the  Stephens/Rehberg  ticket  in 
accordance  with  Montana's  election  laws.   Dennis  Rehberg,  as  one- 
half  of  that  gubernatorial  ticket,  continued  his  candidacy  as  a 
lieutenant  governor  candidate  on  the  Racicot/Rehberg  ticket;  that 
is,  Rehberg 's  status  as  a  candidate  carried  over  to  the  new 
Racicot/Rehberg  ticket.   If  Governor  Stephens  had  no  objection  to 
the  retention  of  the  Stephens/Rehberg  surplus  campaign  funds  by 
Lt.  Governor  Dennis  Rehberg,  such  retention  was  not  prohibited  by 
Montana  law.   Nothing  in  Montana's  election  laws  would  prohibit 
the  surplus  Stephens/Rehberg  campaign  funds  remaining  with  Lt. 
Governor  Rehberg  from  being  used  by  him  in  the  Racicot/Rehberg 
campaign. 

The  same  rationale  applied  to  the  campaign  funds  raised  by 
Marc  Racicot  as  a  candidate  for  attorney  general.   Nothing  in 
Montana  law  prohibits  a  candidate  who  receives  campaign  funds 
while  a  candidate  for  one  office  from  using  those  funds  in 
another  campaign  if  he  or  she  subsequently  decides  to  run  for  a 
different  office  during  the  same  election  cycle.   Of  course,  all 
contributions  received  and  expenditures  made  must  be  in 
accordance  with  applicable  requirements,  particularly  those 
setting  maximum  contributions  permitted  from  individuals  and  from 
committees.   Such  contribution  limits  would  not  be  a  problem, 
however,  since  Racicot  decided  to  run  for  governor,  an  office  to 
which  higher  contribution  limits  apply  than  for  the  office  of 
attorney  general. 

Contributors  who  contributed  maximum  amount  permitted  by  law  to 
Stephens/Rehberg  campaign  may  contribute  to  Racicot/Rehberg 
campaign  if  no  funds  transferred  from  earlier  fund.   AO  1992-2 

In  a  letter  dated  February  24,  1992,  Glenn  Marx,  campaign 
manager  for  the  Racicot/Rehberg  campaign,  asked  the  following 
question: 

May  those  contributors  who  contributed  the  maximum 
amount  to  the  Stephens/Rehberg  campaign  now  be  allowed 
to  contribute  to  the  Racicot/Rehberg  campaign? 
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This  inquiry  arose  from  a  series  of  events  described  in  the 
discussion  of  AO  1992-1  above. 

Although  the  commissioner's  advisory  opinion  AO  1992-1  would 
have  allowed  otherwise,  the  Racicot/Rehberg  campaign  decided  not 
to  use  the  surplus  Stephens /Rehberg  campaign  funds. 

Nonetheless,  the  commissioner  advised  that  an  individual 
who  had  given  the  maximum  contribution  to  the  former  joint 
campaign  of  Stephens/Rehberg  now  could  give  a  maximum  of  $1,500 
to  the  Racicot/Rehberg  campaign  provided  that  the  surplus 
Stephens/Rehberg  campaign  funds  were  not  retained  or  used 
by  the  Racicot/Rehberg  campaign.   Conversely,  if  surplus 
Stephens/Rehberg  campaign  funds  were  retained  or  used  by  the 
Racicot/Rehberg  campaign,  then  individuals  who  had  given  the 
maximum  $1,500  contribution  to  the  Stephens/Rehberg  campaign 
would  be  prohibited  from  making  additional  contributions  to 
the  Racicot/Rehberg  campaign. 

Elected  school  trustees  may  conduct  political  activities  that 
school  employees  may  not;  volunteer  activities  on  own  time  not 
prohibited.   AO  1992-3 

In  a  letter  dated  April  16,  1992,  Bill  Cooper,  district 
superintendent  of  schools  in  Kalispell,  asked  a  number  of 
questions  about  the  legality  of  specific  political  activities  of 
trustees,  high  school  students,  employees  of  the  school  district, 
citizen  groups,  and  PTAs. 

Essentially,  Cooper  asked  for  an  interpretation  of  section 
13-35-226(3),  Montana  Code  Annotated  (MCA),  which  provides  as 
follows: 

No  public  employee  may  solicit  support  for  or 
opposition  to  any  political  committee,  the  nomination 
or  election  of  any  person  to  public  office,  or  the 
passage  of  a  ballot  issue  while  on  the  job  or  at  his 
place  of  employment.   However,  nothing  in  this  section 
is  intended  to  restrict  the  right  of  a  public  employee 
to  express  his  personal  political  views. 

One  of  Cooper's  questions  was  as  follows: 

May  the  school  trustees  send  out  information  mailers  on 
the  school  levy  election  that  urge  voters  to  vote  and 
that  urge  them  to  vote  yes  on  the  levy? 

The  term  "public  employee"  in  the  cited  statute  is  not 
defined  in  Title  13,  MCA;  however,  the  commissioner  noted  that  a 
distinction  can  be  made  between  public  employees  and  public 
officials. 
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The  customary  and  usual  definition  of  an  employee  is  one  who 
is  hired  and  paid  wages.   A  school  trustee,  as  an  elected 
official,  is  not  really  a  public  employee  because  he  or  she  is 
not  "hired";  the  person  is  elected  to  office.   The  interpretation 
of  the  commissioner  has  been  that  elected  officials  are  not 
public  employees  within  the  meaning  of  section  13-35-226,  MCA. 
Thus,  the  Kalispell  school  district  trustees  may  provide 
information  to  the  public  and  may  urge  citizens  to  vote  for  a 
mill  levy. 

Cooper  also  asked  whether  or  not  school  trustees  could  use 
school  district  money  or  other  resources  to  promote  passage  of 
the  school  levy.   The  commissioner  advised  that  the  question  did 
not  fall  under  her  authority  to  answer,  stating  that,  if  the 
board  has  a  question  about  using  district  moneys  to  promote 
passage  of  a  school  levy  by  the  trustees,  then  the  board  should 
ask  its  legal  counsel. 

As  to  questions  about  school  employee  activity  to  support 
passage  of  the  school  levy,  the  commissioner  advised  that  they 
must  adhere  to  the  provisions  of  section  13-35-226(3),  MCA. 
Volunteer  activities  on  their  own  time  are,  of  course, 
permissible.   Likewise,  volunteer  political  activities  of 
students,  citizen  groups,  and  PTAs  are  not  illegal  so  long 
as  they  comply  with  other  provisions  of  campaign  finance  and 
practice  law,  such  as  appropriate  attribution  on  election 
materials. 

The  commissioner  concluded  this  advisory  opinion  by  urging 
Cooper  and  the  school  trustees  to  consider  carefully  all 
contemplated  activities  in  light  of  section  13-35-226(3),  MCA. 

Sale  or  raffle  of  donated  artwork  to  campaign  permissible; 
limitations  must  be  observed.  AO  1992-4 

In  a  letter  dated  April  21,  1992,  John  D.  McPherson  Jr.,  a 
candidate  for  county  office,  asked  several  questions  with  respect 
to  a  fund-raising  plan  surrounding  a  piece  of  art. 

In  response  to  McPherson 's  specific  circumstances,  the 
commissioner  advised  that  generally  it  is  perfectly  legal  for  an 
artist  friend  to  donate  a  piece  of  art  to  McPherson 's  campaign 
for  his  use.   The  fair  market  value  of  the  work,  however,  cannot 
exceed  $250,  which  is  the  maximum  contribution  permitted  by  an 
individual  to  a  county  candidate.   If  the  work,  at  fair  market 
value,  should  exceed  the  $250,  then  McPherson  would  have  to  pay 
the  difference. 

McPherson  also  asked  the  following  questions: 

May  a  donated  painting  be  sold  and  the  money  used  in 
Mcpherson's  campaign? 
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May  the  painting  be  raffled;  if  so,  how  much  may  be 
raised? 

May  lithographs  be  made  and  sold  to  raise  money;  if  so, 
how  much  may  be  raised? 

The  commissioner  advised  that  a  painting  may  be  sold  to 
raise  money  for  a  campaign  with  certain  restrictions.   If  the 
painting  is  sold  to  just  one  person,  who  has  not  yet  given  any 
money  or  in-kind  contributions  to  the  campaign,  then  that 
individual  may  pay  as  much  as  $250  for  the  work,  the  maximum 
contribution  permitted  from  an  individual  to  a  county  candidate. 
If  someone  who  already  has  contributed  to  the  campaign  wishes  to 
buy  the  work,  then  the  maximum  amount  that  person  could  pay  would 
be  the  difference  between  the  earlier  contribution(s)  and  the 
$250  maximum. 

The  commissioner  also  advised  that  McPherson  could  conduct  a 
raffle  with  the  painting  as  the  prize  and  that  as  much  money  as 
possible  could  be  raised  from  sale  of  raffle  tickets;  however,  no 
one  person  could  buy  so  many  tickets  as  to  exceed  the  maximum 
$250  contribution  permitted  from  an  individual  both  in  tickets 
and  any  earlier  contribution(s) . 

Finally,  the  commissioner  stated  that  her  office  has  no 
authority  in  determining  whether  or  not  original  works  of  art 
may  be  reproduced.   The  commissioner  advised,  however,  that  if 
McPherson  were  allowed  to  make  lithographs  or  other  copies  of  art 
work  and  then  to  sell  them  to  raise  money  for  his  campaign,  the 
same  provisions  would  apply  as  set  out  earlier.   No  reproduction 
could  be  sold  to  any  one  individual  for  more  than  $250  or 
for  more  than  the  difference  between  an  individual's  earlier 
contribution(s)  and  $250. 

OTHER  ACTIONS 

Orders  of  Noncompliance 

In  any  election  year,  any  niamber  of  candidates  and 
committees  fail  to  file  reports  of  their  campaign  receipts  and 
expenditures  by  the  due  dates.   Office  practice  immediately 
following  any  deadline  date  is  to  call  designated  treasurers, 
reminding  them  that  their  reports  are  due  and  urging  them  to  file 
the  delinquent  reports  promptly. 

If  after  a  few  days  the  reports  still  are  not  received,  then 
orders  of  noncompliance  are  sent  by  certified  mail  advising  the 
recipients  that  they  have  five  days  from  receipt  of  the  order  to 
file  the  required  reports.   Further,  the  orders  advise  that  court 
action  will  be  taken  on  failure  to  comply. 
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During  fiscal  year  1992,  eleven  orders  of  noncompliance  for 
failure  to  file  campaign  finance  reports  were  issued.   The 
orders,  issued  as  early  as  December  1991  and  as  late  as  June 
1992,  went  to  two  candidates  for  city  offices,  to  one  political 
action  committee,  to  seven  party  committees  at  the  county  level, 
and  to  one  legislative  candidate.   All  who  received  orders  of 
noncompliance  complied  within  5  days. 

Complaint  to  Federal  Election  Connnission 

As  discussed  earlier  in  the  COMPLAINTS  section  of  this 
report,  on  completion  of  the  investigation  of  the  Kelly  Addy 
complaint,  the  commissioner  found  evidence  that  the  Montana 
Republican  Party  probably  had  violated  Montana  campaign  finance 
laws.   That  probable  violation  was  linked  to  some  $200,000  in 
disbursements  made  by  the  National  Republican  Senatorial 
Committee  (NRSC)  to  the  state  party  and  to  disbursements  by 
the  Republican  National  Committee  (RNC)  to  the  state  party. 
Federal  laws,  however,  apparently  would  supersede  and  preempt 
state  laws;  therefore,  the  commissioner  filed  a  complaint  on  June 
5,  1992,  with  the  Federal  Election  Commission  (FEC)  setting  out 
the  alleged  violations  of  federal  law. 

In  the  complaint  to  the  FEC,  the  commissioner  detailed  three 
respects  in  which  she  believed  the  Federal  Election  Campaign  Act 
(FECA)  may  have  been  violated. 

1.  The  RNC  and  the  NRSC  did  not  file  with  the  commissioner 
copies  of  the  relevant  statements  and  reports  filed  with  the  FEC 
"at  the  same  time"  the  originals  were  filed  with  the  FEC  as 
required  by  2  U.S.C.  §434(a)(2)  and  11  CFR  §108.5.   Instead,  the 
NRSC  delayed  filing  copies  of  its  reports  for  the  1988  election 
cycle  with  the  commissioner  until  April  27,  1990,  over  two  years 
after  some  of  the  reports  should  have  been  filed.   The  RNC  never 
has  filed  any  statements  or  reports  with  the  commissioner  for  the 
1988  election  cycle. 

2.  The  commissioner's  investigation  of  the  Addy  complaint 
revealed  a  pattern  of  conduct  during  the  1988  election  cycle  that 
suggests  the  vast  majority  of  contributions  made  by  the  NRSC  to 
the  Montana  Republican  Party  was  "earmarked"  as  that  term  is 
defined  in  federal  law;  further,  that  the  pattern  of  incoming 
funds  to  the  Montana  Republican  Party  from  the  NRSC  and 
subsequent  outgoing  funds  in  the  form  of  expenditures  made  by  the 
Montana  Republican  Party  suggests  that  the  Montana  Republican 
Party  was  used  simply  as  a  conduit  for  earmarked  funds  and, 
therefore,  may  have  been  a  device  used  by  the  involved  committees 
to  avoid  the  spending  limits  set  forth  in  2  U.S.C.  §441(a). 

3.  The  commissioner's  investigation  indicated  that  the 
Republican  Governors  Association  did  not  file  as  a  committee 
either  with  the  FEC  or  with  the  commissioner  and  was  expending 
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money  and  making  contributions  in  the  state  of  Montana  in  1988  in 
support  of  Montana  gubernatorial  candidate  Stan  Stephens  and  that 
the  Republican  National  Committee  knowingly  made  payments  on 
behalf  of  the  true  contributor,  the  Republican  Governors 
Association.   Federal  law  at  2  U.S.C.  §441(f)  prohibits  such 
deceptive  contributions,  stating: 

No  person  shall  make  a  contribution  in  the  name  of 
another  person  or  knowingly  permit  his  name  to  be  used 
to  effect  such  contribution,  and  no  person  shall 
knowingly  accept  a  contribution  made  by  one  person  in 
the  name  of  another  person. 

The  FEC  acknowledged  receipt  of  the  complaint  on  June  16, 
1992,  and  assigned  it  as  file  number  Pre-MUR  263,  advising  that 
".  .  .  the  commission's  review  of  this  matter  shall  remain 
confidential  until  the  file  has  been  closed." 


IV.  OO^HER.      -ACTTIVI^TIES 


Speaking  Engagements  and  Workshops 

+  At  the  request  of  the  College  Young  Democrats,  the 
commissioner  conducted  a  workshop  on  campaign  finance  and 
practice  in  Bozeman  on  November  23,  1991. 

+  As  part  of  a  workshop  for  county  election  administrators 
(largely  clerks  and  recorders)  conducted  by  the  secretary  of 
state  in  September  1991,  the  commissioner  was  invited  to  make  a 
presentation  about  campaign  matters.   Administrative  assistant 
Karen  Crawford  appeared  on  behalf  of  the  commissioner  to  discuss 
changes  in  laws  enacted  earlier  in  1991  and  subsequent  changes  in 
reporting  forms  and  to  answer  questions. 

Meetings 

+   In  January  1992,  at  the  request  of  the  Bradley  for 
Governor  campaign,  the  commissioner  met  with  the  deputy  treasurer 
to  devise  changes  needed  in  the  campaign's  computer-generated 
finance  reports  to  make  them  acceptable  to  the  office  and  to 
conform  with  requirements  in  the  law. 

+  The  commissioner  met  with  Guy  Youngblood,  at  his  request, 
on  February  14,  1992,  as  part  of  his  research  on  lobbying  for  a 
paper  he  was  writing  for  a  university  course.   Youngblood  also 
spent  several  hours  in  the  office  reviewing  files  and  met  later 
with  the  commissioner  for  comments  relating  to  his  research. 

+  On  March  3,  1992,  the  commissioner  met  with  Nancy 
Zalutsky,  at  her  request,  to  discuss  roles,  responsibilities, 
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and  functions  of  the  office  for  a  paper  she  was  writing  for  a 
university  course. 

+   In  late  May  and  early  June,  the  commissioner  met  with 
officials  of  the  Republican  and  Democratic  parties  to  review  some 
questions  and  concerns  about  their  respective  campaign  finance 
reports.   Because  the  two  parties  also  must  file  reports  with  the 
Federal  Election  Commission,  the  commissioner  sought  ways  to  make 
their  respective  state  and  federal  reporting  obligations  more 
compatible,  suggesting  an  amendment  to  Montana  laws  to  bring  the 
pre-election  report  due  dates  into  conformance  with  federal 
dates.   Both  parties  enthusiastically  supported  that  change. 

+  At  the  request  of  the  executive  director  of  the  Montana 
Democratic  Party,  the  commissioner  on  June  8,  1992,  met  with  her 
and  other  party  officials  to  examine  a  proposed  plan  by  the  party 
to  market  an  "affinity"  credit  card.   The  commissioner  referred 
them  to  an  advisory  opinion  she  had  provided  earlier  on  much  the 
same  issue;  however,  the  Democratic  Party  treasurer  indicated  a 
written  request  for  an  advisory  opinion  specifically  addressed  to 
the  "affinity"  card  probably  would  be  forthcoming.   No  request, 
however,  was  received  before  the  close  of  the  fiscal  year. 

Forms  Revision 

Revisions  to  basic  campaign  finance  report  forms  were 
accomplished  in  advance  of  the  1992  election  cycle,  both  to 
incorporate  changes  in  the  laws  that  the  commissioner  requested 
and  the  1991  Legislature  enacted  and  to  create  a  distinct  form 
for  candidates  and  another  for  political  committees. 

Annual  Reports 

As  was  cited  in  two  earlier  audit  reports  of  the  office, 
annual  reports  required  by  section  13-37-120,  MCA,  had  not  been 
prepared  and  delivered  to  the  governor  and  to  the  Legislature  for 
fiscal  years  1987  forward.   The  commissioner  earlier  had  pledged 
to  produce  the  delinquent  reports  and  thought  that  could  be 
accomplished  rather  quickly. 

Reduced  staffing  levels,  coupled  with  unusual  demands  placed 
on  the  of fice--especially  during  the  1988  and  1990  election 
cycles--prevented  more  timely  preparation  of  the  required 
reports.   With  the  addition  of  needed  seasonal  help  in  fiscal 
year  1992  and  no  extraordinary  legislative  or  campaign-related 
requests,  the  commissioner  then  was  able  to  devote  substantial 
time  to  the  preparation  of  the  annual  reports  covering  fiscal 
years  1987  through  1991.   As  discussed  previously  under  COURT 
ACTIONS,  these  five  reports  were  completed  by  the  close  of  fiscal 
year  1992  and  simply  awaited  final  production  before  their 
planned  release  in  early  July.   The  contents  of  the  reports, 
like  this  one,  surpass  the  minimum  requirements  of  the  law  by 
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providing  more  complete  disclosure  of  the  affairs  of  the  office 
and  summary  information  from  campaign  finance  and  lobbying 
disclosure  reports  filed  with  the  office. 

COGEL  Activities 

Montana  continued  in  fiscal  year  1992  its  agency  membership 
in  the  Council  on  Governmental  Ethics  Laws  (COGEL) --an 
organization  comprised  mainly  of  governmental  agencies  in  the 
United  States  and  Canada  having  responsibilities  in  the  areas 
of  campaign  finance  and  practice,  lobbying,  ethics,  conflict  of 
interest,  and  personal  financial  disclosure. 

Commissioner  Colburg  participated  in  the  annual  conference 
of  COGEL  in  September  1991,  where  she  was  elected  as  chairperson- 
elect  of  the  council.   Her  peers  understood  that  her  one-year 
term  as  COGEL  chairperson  would  begin  in  September  1992--with  a 
little  over  three  months  remaining  in  her  term  as  Montana's 
commissioner--but  council  bylaws  permit  such  succession  to  head 
the  organization  provided  that  an  individual  membership  in  COGEL 
is  maintained. 

As  an  officer  of  the  organization,  the  commissioner  also 
participated  in  a  three-day  COGEL  Steering  Committee  meeting  in 
March  1992  in  Indianapolis.   COGEL  paid  the  round-trip  airfare 
for  this  meeting. 
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and  $.00  for  distribution. 


